IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NO 295 OF 2018
DISTRICT : MUMBAI

Smt. Vaibhavi Vishwas Harne )
Working as Senior Police Inspector, )
Attached to S.B [1], C.I.D, )
Having office at C.S.T, Mumbai-1. )
R/o: G/6, New Mahesh Villa Apartment)
Near Bhavan’s college, Andheri [W], )
Mumbai 400 058. )...Applicant

Versus

1. The Joint Commissioner of Police,)
[Law & Order], in the office of )
Commissioner of Police, )
Brihanmumbai, having office )
At L.T Marg, Opp. Crawford )
Market, Fort, Mumbai 400 001. )

2. The State of Maharashtra, )
Through Dr. Ranjeet Patil, )
Hon’ble Minister of State for )
Home [Cities], having office at )
Mantralaya, Mumbai 400 032. )...Respondents

Shri A.V Bandiwadekar, learned advocate for the Applicant.

Ms Archana B.K, learned Presenting Officer for the Respondents.

CORAM : Shri A.P Kurhekar (Member)(J)
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DATE : 09.01.2020

JUDGMENT

1. The applicant has challenged impugned order dated 24.11.2017
passed by Respondent no. 2, thereby imposing punishment of strict
warning (@@ a@is) by setting aside the order of punishment imposed by
the Disciplinary Authority whereby two increments were withheld

without cumulative effect.

2. Shortly stated facts giving rise to the Original Application are as
under:-
(@) The applicant is Senior Police Inspector and presently attached to

S.B-I, C.I.D, having office at C.S.T, Mumbai.

(b) In Bandra Kurla Complex Police Station, offence vide Crime No.
89/2014 for the offences under Sections 409, 420, 465, 468, 471,
477-A, 420B, 34 of IPC read with Sec 66(a)(d) of Information and
Technology Act was registered against accused namely, Shri
Sandeep Mendiratta and others on the complained lodged by Shri
Harsh Malhotra.

(c) The investigation of the said crime was entrusted to the applicant.
While the applicant was investigating the said crime, Shri Ajay
Agarwal, Advocate of Shri Sandeep Mendiratta lodged complaint
with Commissioner of Police, Mumbai on 6.4.2015 alleging that
the applicant is trying to frame his client Shri Sandeep Mendiratta
in a fabricated case and applicant had hand in gloves with
complainant Shri Harsh Agarwal. He alleged that applicant used
wrong report to deny anticipatory bail to Shri Sandeep Mendiratta
and further alleged that he is in loop with the complainant Shri
Harsh Malhotra. He thus alleged that the investigation is biased
and requested the Commissioner of Police, Mumbai to inquire into
the matter and take suitable action against the applicant.

3. The said complaint was entrusted to Shri Wakde, Additional
Commissioner of Police, Mumbai to conduct preliminary enquiry and to
submit report. Accordingly, Shri Wakde, Additional Commissioner of
Police, Mumbai conducted preliminary enquiry, during course of which
he has recorded statements of Shri Sandeep Mendiratta, applicant as
well as Police Constables. At the end of enquiry, he came to the

conclusion that applicant is guilty of certain lapses which are as under:-
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4, Besides, Shri Wakde, Additional Commissioner of Police, Mumbai,

also found that Police Constables, namely, Shri Kamble, Shri Rane and

Shri Jadhav were also guilty of certain lapses which are as under:-

Siteelt Qorcht 3o, dictia Brditews, .. 2ft. Wieht ot sk Betett HIR :-

9.

3R ARy Al &1 uifgst SR AR FWRT THSE! RAR BRI ditid
B,

AN, g0t Jish q.121.56.0%-320Y / faguet A Aiznel sttt sifdan dAfesan @iz=u
FATSH BleldR Dotet AHU g ALAARUE 3ATE.

FOfer. got, RN Ucell SfiAd afdtan AdRan sufor @.1B1.s56.08-028% / ufsta
Sed AHED AASABI a2 Sctcd JefeonAed qifer.  got Jist rAd e
FHARaT A UGl IRARRMEEA it 3r1e, 'oRs 3l B s amret
3ME.

AW 3ot et .. SonERIR SlareRiEt =l @A AR Delcl ARG JEAT Al
I AACIHE AR DA IEACA IR HACARA el Cb JEAT Bl

e 3R A A AT AHANIS DA 313,

FUfet. gol Afell A uABRIE QA 3t a¥ssizn warniidam tsaiden dusien
Fratel et yars detett 318,

.S SOMAATT JeTHIA Azl R Afeq Fferea it et kiR au=eh =
HIAT Bk 3UTIeE] AehI BPEUNaDe! FAT Gl A AURTt MR AT e
=l 33U Haciel Tiat.

IR AR FAHd BORUA UsdGUasa Al doeuiaAdie (Draft)
FAFE A, got 2iett Taa: AR DA AE.

U1.3.55.6 R8¢ /3B Hicd, a2, WcARA 31t Afsht Detett HIR :-

9.

.

et s, gdl g Atwneh ATE BIFER Aubid JHAEN JEAT Afel NBHA
AT AT AT 3.

Aepell R Aepelt ifEepl-a=l feenset wRoEl UAE BB A FGIRRR 30
Sofitagdes e Setet 3MEd.

.271.56.398R /feoa 7, &ft.a. 0. dich= ot Jish Betett BIA : -

9.

Qi1 A0 Aielt AT ANASA Blelasal Sideia Ultet. g0t AteArell A SNt fepar HA P
FreecElt Al stoltagdes tuq@ Sact 31g.

@.{21.55.08-02R]] /U Shiera, ft..20. Wit St Wit Derett HARR :-
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9. qi.fBr Sterm sk qifEr. g0t Aol AAEA BidaR AT AHWIE ot LB
et 313 A swida, e, Renega wum suftt Aerrug 3@ e 3z,
(Quoted from page 112 of the Paper Book)

S. Accordingly Shri Wakde, submitted detail preliminary enquiry
report dated 4.6.2015, (page 101 of the Paper Book) to the Joint
Commissioner of Police, (Law & Order), Brihan Mumbai. On receipt of it,
Joint Commissioner of Police, Brihan Mumbai issued show cause notice
to the applicant on 31.7.2015 and explanation was called as to why two
increments should not withheld without cumulative effect [pages 75 & 76

of the Paper Book].

6. Applicant, however, demanded copies of preliminary enquiry
report as well as statement recorded by the Preliminary Enquiry Officer
by letter dated 4.8.2015. She further demanded copy of first preliminary
report. By letter dated 20.8.2015, she was informed that first preliminary
enquiry report as demanded by her is not available on record. In so far
as demand for copy of preliminary enquiry report is concerned, she was
informed that the same cannot be supplied in terms of clause 6.14 of
Chapter-VI of Departmental Enquiry Manual. Her demand for supplying
the copies of statement of the witnesses recorded by the Enquiry Officer
was however fulfilled and the same was supplied to her. The applicant
then submitted reply to the show cause notice. Though the copy of the
reply was not filed along with the O.A, but was produced at the time of

final hearing and the same is taken on record and marked as X’.

7. On receipt of the same, Joint Commissioner of Police, Mumbai,
passed order on 6.8.2016 thereby holding the applicant guilty for the
lapses and imposed minor punishment of withholding of two increments
without cumulative effect. The punishment of withholding of one
increment was also imposed upon Police Head Constable Shri Ulhas

Kamble.

8. Being aggrieved by order dated 6.8.2016, the applicant had filed

appeal before the Government (Respondent no. 2) under the provisions of
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Bombay Police (Discipline & Appeal) Rules, 1956. In appeal, opportunity
of hearing was given to the applicant. The Appellate Authority
maintained the finding recorded by the Disciplinary Authority, holding
her guilty for lapses, but modified the punishment of withholding of two
increments without cumulative effect by imposing punishment of strict
warning (J@d aebte). Being aggrieved by the same, the applicant has filed
the present Original Application.

9. Shri A.V Bandiwadekar, learned advocate for the applicant sought
to assail the impugned order of punishment passed by the Appellate

Authority mainly on the following grounds:-

(a) Earlier in respect of same alleged lapses on the part of the
applicant, preliminary enquiry was held and was closed and
therefore, subsequent enquiry is not permissible.

(b) On receipt of show cause notice for imposing minor punishment,
applicant had made an application for supply of documents to
prepare the defence statement and since the same are not
supplied, there is violation of principles of natural justice.

(c) The Appellate Authority did not consider a single ground raised in
the Appeal Memo and mechanically passed the order which
exhibits non application of mind and therefore, the impugned
order is not sustainable in law.

(d) The Appellate Authority imposed the punishment of strict warning
in place of punishment of withholding of two increments without
cumulative effect passed by the Disciplinary Authority. But the
said punishment of strict warning is not provided in law and
therefore, such punishment is illegal.

10. Per contra, Ms Archana B.K, learned Presenting Officer for the
Respondents sought to contend that enquiry in question being for minor
punishment, the principles of full-fledged departmental enquiry are not
required to be followed and considering the preliminary enquiry, wherein
the opportunity of hearing was given to the applicant, the order in

question cannot be faulted with.

11. As to point no. (a):- True it appears that earlier accused Shri

Sandeep Mendiratta had made a complaint against the applicant for
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biased investigation on 13.2.2015 and it was forwarded to the D.C.P for
enquiry. Again another complaint was received from Advocate Shri
Agarwal on 6.4.2015. In so far as first complaint is concerned, it was not
fully investigated nor there was finding of exoneration by the Disciplinary
Authority. Indeed, Respondent no. 1 in its reply in para 11 made it clear
that in respect of first complaint it was entrusted to D.C.P, Shri Shitre,
whose report was found incomplete and unsatisfactory. At the same
time, one more complaint dated 6.4.2015 was filed through Advocate
Shri Agarwal. It was, therefore, sent to Additional Commissioner of
Police, Shri Wakde, for investigation, who investigated the complaint
afresh by recording the statement of complainant as well as applicant.
Shri Wakde, Addl. C.P, had come to the conclusion that applicant has
committed certain lapses in his preliminary enquiry report. It is on the
basis of the said preliminary enquiry report dated 4.6.2015 show cause
notice was issued to the applicant as to why minor punishment should
not be imposed upon her. Suffice to say there was no final finding on the
preliminary enquiry report conducted on the basis of earlier complaint
dated 13.2.2015, much less there was no finding exonerating the
applicant by the Disciplinary Authority. This being the factual position,
the submission advanced by the learned advocate for the applicant that
in first preliminary enquiry report applicant was exonerated is baseless.
Consequently, his contention that second enquiry was impermissible
holds no water. It is well settled that if the Disciplinary Authority is not
satisfied with the report submitted by enquiry officer, it is always open to
redirect enquiry afresh. In fresh enquiry conducted by the Addl.
Commissioner of Police, Shri Wakde, he gave full opportunity to the
applicant as clearly exhibited from his preliminary enquiry report, which
is at page 62 to 74 of the Paper Book. As such, question of prejudice to

the applicant does not arise.

12. As to point no. (b):- True, on receipt of show cause notice for
imposing minor punishment, the applicant had made an application for
supply of documents, namely, first preliminary enquiry report,
preliminary enquiry report conducted by Addl. Commissioner of Police

dated 6.4.2015 and copies of statement of witnesses recorded by the
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Enquiry Officer. In respect of supply of copy of preliminary report of first
enquiry, she was informed that no such final report is available on
record. As regards, enquiry report conducted by the Addl. Commissioner
of Police dated 6.4.2015, applicant was informed that the same cannot
be made available, in view of clause 6.14 of Chapter VI of the
Departmental Enquiry Manual. However, the statement of witnesses
recorded by the Enquiry Officer were supplied. On the ground of non-
supply of first preliminary enquiry and second preliminary enquiry,
learned counsel for the applicant sought to contend that the failure to
supply these reports is against the principles of natural justice as the
applicant is deprived to prepare her defence properly. I find no merits in

this submission.

13. Material to note that the show cause notice was issued to the
applicant for imposing minor punishment and it was not for major
punishment. Needless to mention that there is difference in the
procedure to be followed in case of enquiry for major punishment and
enquiry for minor punishment. As per clause 5.1 of Chapter-V of
Departmental Enquiry Manual, all that applicant was entitled to have
memorandum accompanied by statement of imputation of misconduct or
misbehavior for which action is proposed to be taken. It does not speak
for supply of enquiry report to the applicant. Let us see the procedure to
be adopted for minor penalty as contemplated in Chapter-V of

Departmental Enquiry Manual.

“5.1 Imposition of minor penalties :-(1) In cases in which the
disciplinary authority decides that proceedings should be initiated
for imposing a minor penalty, the disciplinary authority will inform
the Government servant concerned in writing of the proposal to
take action against him by a memorandum accompanied by a
statement of imputations of misconduct or misbehavior for which
action is proposed to be taken, giving him such time as may be
considered reasonable, ordinarily not exceeding ten days, for
making such representation as the Government servant may wish
to make against the proposal. In this memorandum no mention
should be made of the nature of the penalty which may be
imposed. The memorandum should be signed by the disciplinary
authority and not by anyone else on its behalf. Specimen of the
Form of memorandum of charges for imposing minor penalties is
given in Appendix. 10.
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(3) Rule 10 of the Maharashtra Civil Services (Discipline &
Appeal) Rules, 1979 does not provide for the accused Government
servant being given the facility of inspecting records for preparing
his written statement of defence. There may, however, be cases in
which documentary evidence provides the main grounds for the
action proposed to be taken. The denial of access to record in
such cases may handicap the Government servant in preparing
his representation. Request for inspection of records in such
cases may be considered by the disciplinary authority on merits.

4) After taking into consideration the representation of the
Government servant or without it if no such representation is
received from him by the date specified, the disciplinary authority
will proceed after taking into account such evidence as it may
think fit, to record its findings on each imputation of misconduct
or misbehavior.”

As such perusal of Departmental Enquiry Manual makes it quite
clear that there is no requirement of supply of preliminary enquiry report
to the applicant. All that requirement is to serve with the memorandum
accompanied by statement of imputation of misconduct or misbehavior
for which action is proposed to be taken. In the present case, admittedly,
the applicant was served with show cause notice which is at page 75 of
the Paper Book, which is self-explanatory giving the details of
imputations. In the show cause notice there is specific mention that in
preliminary enquiry enough opportunity of defence was given to the
applicant. The preliminary enquiry report fortify the factual position that
full opportunity of hearing was given to the applicant and her statement
was also recorded. This being the position, it can’t be said that there is
any breach of principles of natural justice in so far as procedure

imposing minor punishment is concerned.

14.  Shri Bandiwadekar, learned counsel for the applicant sough to
place reliance on judgment of Hon’ble Supreme Court in Union of India
& Ors Vs. Ram Lakhan Sharma, (2018) 2 SCC (L & S) 356, which
pertains to dismissal from service. This authority is pressed into service
for the proposition that when statutory rules are silent with regard to the

applicability of any facet of principles of natural justice, applicability of
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principles of natural justice which are not specifically excluded in
statutory scheme are not prohibited and can be made applicable in given
case to advance cause of justice. As such it was matter pertaining to the
dismissal of Government employee wherein Enquiry Officer himself acted
as Prosecutor and it is in that context the order of dismissal was set
aside with further direction to proceed with the enquiry afresh. Whereas,
in the present case, the matter pertains to imposition of minor
punishment as per procedure laid down in Chapter-V of Departmental
Enquiry Manual which inter alia only provides for issuance of
memorandum accompanied by statement of imputation of misconduct
and nothing more. Applicant had admittedly submitted her reply to the
show cause notice and after considering it the Disciplinary Authority had
passed order of withholding of two increments without cumulative effect,

which was later modified by the Appellate Authority to ‘strict warning’.

15.  Suffice to say, this being the enquiry for minor penalty, procedure
laid down in Chapter-V of Departmental Enquiry Manual is followed and
there is no breach of principles of natural justice. Learned Counsel for
the Applicant couldn’t point out breach of any specific provisions to be
followed in imposing minor penalty. Therefore, in my considered
opinion, the grievance of the applicant that principles of natural justice

are not followed is untenable.

16. As to points no (c) & (d):- Learned Counsel for the applicant
vehemently urged that the Appellate Authority didn’t consider a single
ground out of the grounds she has raised in her appeal memo, which are
at pages 79 to 98 of the Paper Book and have not followed the obligation
of Appellate Authority as laid down in Rule 15 of the Bombay Police
(Punishments & Appeals) Rules, 1956. He has pointed out that the
Appellate Authority has simply modified the punishment without giving
thought to any of the contentions raised by the applicant in her Appeal
Memo, whereby she claimed to be innocent and the charges are said not

established.
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17. Rule 15 of the Bombay Police (Punishments & Appeals) Rules,

1956 is as follows:-

“15. The appellate authority shall consider:-

(@) whether the facts on which the order was based have
been established,;

(b) whether the facts established afford sufficient ground
for inflicting punishment;

(c) whether the penalty is excessive, adequate or
inadequate;

and if it thinks necessary may require the authority passing
the order to make further inquiry on any point or points
specified and shall then pass such orders as it thinks just
and proper, including the enhancement of any punishment
given, or the awarding of a more severe punishment.

18. At this juncture, it would also be appropriate to see the relevant

portion of the order of the Appellate Authority which is as follows:-

“%[EB‘SE :

A& gesont Sifucreitdt sy UaE avend 3uet. and siftenefial AR detet a s
3UCEel HPEUS qUIRATIA 3Met. P1e1a 3R JUA-ARA UTd AT [Gatieh €.€.R098
3g. IR Bretfasez go fkawia siar &R0l 3aese swAdie doat daiet 38, adt,
AR facia eeita w54, sifuceiia Aiscet a5, ia AaHEH ia e e
3gA - JURTI Hell Iv AR &R GERA 8al, A& gt dI
goEa siftcueiten dvnd suctent et £ AgFnd 3Reh adt ®itan teu Adwies AR

T, AR YN B geata Sttucueiicn evena suctett 21a1 & AUFA0 et a=t At
3(cU A AR Hal A gl F Felteam! oo ad g.

ot
9) Al AN Aot fear got, al¥e ticltt ferdtetes Aian 3t 3t FAewt wvwend Aa

3@,
Q)  arc sherctt Aot faear gvt, afdte dicltar ferdletes et drasion urftrestdt izt Rttt

“ 3monEtt 2a aiftfes Aastate (YEiet daaadiar ulRona = giar) dtet ad v Awast
“Tera aEdie” & Rren dva Aa g,
3) ada fervtama Haittraist stagaes &t BrRiaE! wd.

(Quoted from page 31 of the Paper Book)
19. Thus the perusal of order passed by the Appellate Authority

clearly indicates that Appellate Authority reproduced the points raised by

the applicant in her defence in the beginning of the order, but while
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coming to the conclusion no reasons are recorded. All that Appellate
Authority held that considering the remaining period of service of the
applicant punishment needs to be modified to ‘strict warning’. It is thus
apparent that the Appellate Authority didn’t apply its mind to see
whether the facts on the basis of which the order has been passed have
been established and found sufficient ground for inflicting punishment.
The Appellate Authority was under obligation to see the nature of
imputation, material collected in support of it during preliminary enquiry
vis-a-vis the defences raised by the applicant in this behalf to find out
whether the imputations are based upon the material collected during
preliminary enquiry. However, it is done so and only punishment was
substituted without recording any finding that it is supported by the
material placed on record and how the defences raised by the applicant

are untenable.

20. True, Appellate Authority is not expected to record elaborate and
detailed reasons alike the Judicial Forum. However, it being quasi
judicial forum, recording of some reasons to show application of mind is
must. Recording of reasons exclude or at any rate minimize arbitrary
exercise of powers. The requirement of recording reasons animates from
doctrine of fairness. It must be shown that Appellate Authority has
applied its mind to the material placed on record and has reached a
conclusion which is according to law and is just and for ensuring the
same he must record the ultimate mental process leading from the
dispute to its conclusion so that it should be further seen that it is not

result of caprice, whims or arbitrariness.

21. However, it is explicit from the order of the Appellate Authority
that it didn’t apply its mind to the material placed on record and simply
modified the punishment order mechanically in cavalier manner. Suffice
to say, Appellate Authority failed to discharge its obligation imposed
upon it by Rule 15 of Bombay Police (Punishment & Appeals) Rules,
1956.
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22.  Furthermore, the Appellate Authority has imposed the
punishment of strict warning (F@@da@ite ) which is not provided in Rules
1956, as rightly pointed out by the learned counsel for the applicant.
Initially the Disciplinary Authority has imposed punishment of
withholding of two increments without cumulative effect by order dated
6.8.2016 exercising powers under Section 25 of the Bombay Police Act,
whereas the Appellate Authority modified it to punishment of strict
warning without reference to any of the provisions of law in which the

same is contemplated.

23. As per Section 25 (1)(A) of the Maharashtra Police Act, 1956,

following are the punishments:-

“25. Punishment of the members of the subordinate ranks of the
Police Force departmentally for neglect of duty, etc.

(1) The State Government or any officer authorized under sub-
section (2), in that behalf, may imposed upon an inspector or
any member of the subordinate ranks of the Police Force, who
in the opinion of the State Government or such authorized
officer, is cruel, perverse, remiss or negligent in, or unfit for,
the discharge of his duties, any one or more of the following
penalties, namely:-

(a) recovery from pay of the whole or part of any pecuniary loss
caused to Government on account of the negligence or
breach of orders on the part of such Inspector or any
member of the subordinate rank of the Police Force;

(b) suspension,;

(c) reduction in rank, grade or pay, or removal from any office
of distinction or withdrawal of any special emoluments;

(d) compulsory retirement

(e) removal from service which does not disqualify for future
employment in any department other than the Police
Department;

(f) dismissal which disqualified for future employment in
Government service......

(1A) The State Government or any officer authorized under sub-
section(2) in that behalf may impose upon an Inspector or any
member of the subordinate ranks of the Police Force, who is guilty
of any breach of discipline or misconduct or of any act rendering
him unfit for the discharge of his duty which, in the opinion of the
State Government or of such authorized officer, is not of such
nature as to call for imposition of any of the punishments referred
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to in sub-section (1), any one or more of the following
punishments, namely:-

(a) warning;

(b) a reprimand (to be entered in his service book);
(c) extra drill;

(d) fine not exceeding one month’s pay;

(e) stoppage of increments.”

24.  As such the punishment imposed by the Appellate Authority as

‘strict warning’ is not at all provided in the Statute.

25. Shri Bandiwadekar, learned counsel for the applicant in this
behalf referred to the decision of the Hon’ble Supreme Court in Vijay
Singh Vs. State of U.P & Ors, Civil Appeal No. 3550/2012, where the
punishment of withholding of integrity certificate for the year 2010 was
imposed. It was a case arising from U.P Police Officers of the
subordinate ranks (Punishment & Appeal) Rules, which doesn’t provide
for punishment of withholding of integrity certificate. Hon’ble Supreme
Court held that the punishment which is not prescribed under the Rules
cannot be awarded and punishment outside the purview of the statutory
rules is nullity. As regards the obligation cast upon the Appellate
Authority, it has been further held that the statutory authorities are
under legal obligation to decide the appeal or revision dealing with the
grounds taken in appeal / revision, otherwise, it would be a case of non-

application of mind.

26. For the reasons mentioned as to ground Nos.(c) and (d), the order
passed by Appellate Authority is not sustainable in law and deserves to
be quashed. However, it would be appropriate to remand the matter to
the Appellate Authority to decide the appeal afresh after giving
opportunity to the applicant in accordance to law. I am, therefore,
inclined to remand the matter to the Appellate Authority to decide the

same afresh in accordance to law. Hence, the following order.
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ORDER

(A) The Original Application is allowed partly.

(B) The impugned order dated 24.11.2017 is quashed and set
aside. The matter is remitted back to Respondent no. 2,
Appellate Authority with directions to decide appeal afresh
within two months from today in accordance to law and
observation made in order after giving opportunity of

hearing to the applicant.

(C) No order as to costs.

Sd/-

(A.P Kurhekar)
Member (J)

Place : Mumbai
Date : 09.01.2020

Dictation taken by : A.K. Nair.
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